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The Right to Health can be enforced only in the context of available 
resources

This opinion, is a response to an article that appeared 
in the New vision of February 4, 2015. In that article, 

HEALTH activists under the umbrella of Uganda National 
Health Consumers’ Organization (UNHCO) presented a 
petition to the Parliament of Uganda. They argued that 
‘health’ and ‘access to health care’ are human rights and 
thus should be included in the national constitution 
to make them enforceable. According to one of the 
activists, “we want access to quality health services”. 
Everybody should receive emergency services with or 
without money. We want a situation where patients 
can present a case when their health rights have been 
abused”.  In this response, I wish to note the following:

Article 12 of the 1966 International Covenant of 
Economic, Social and Cultural Rights   (ICESR) provides 
that “the States Parties to the present Covenant 
recognize the right of everyone to the enjoyment of 
the highest attainable standard of physical and mental 
health”. The preamble to the Constitution of the World 
Health Organization 1946 states that “the enjoyment 
of the highest attainable standard of health is one of 
the fundamental rights of every human being without 
distinction of race, religion, political beliefs, economic 
or social condition”.

Indeed, to domestic and operationalize this Right to 
Health, many countries already included this in their 
constitutions. In a recent study, the University of 
California, Fielding School of Public Health examined the 
level and scope of constitutional protection of specific 
rights to public health and medical care as well as the 
broad right to health. They found that “more than half of 
the world’s countries have some degree of a guaranteed, 
specific right to public health and medical care for their 
citizens written into their national constitutions”. The 

United States and Uganda are some of the 86 countries 
whose constitutions do not guarantee their citizens any 
kind of health protection. But this study also noted that 
the constitutional definition of what health protection 
actually is varies widely across nations and so was the 
enforceability (implementation) of those rights.

While the HEALTH activists are right to demand for 
inclusion of these Rights into the constitution, I argue 
that this would not necessarily guarantee enforceability. 
First, we need to distinguish the “Right to Health” from 
“Right to Health care”. The ICESR provides for the “right 
to the highest attainable standard of physical and 
mental health”. While access to “health care” (health 
services, medicines, and related supplies) is a means to 
achieving this Right, this access must be understood in 
the context of “available resources”.  

The USA does not state explicitly the Right to “health 
care” in the constitution. However, reflecting on most 
rulings from their Supreme Court on issues of Rights, 
a Congressional Research Service Report on Health 
Care: Constitutional Rights and Legislative Power, noted 
that an individual’s right to health care is implicit – but 
only at ones expense from willing medical providers”. 
The report also noted that it was not necessarily 
government’s obligation to provide care for those who 
cannot “afford” it. It is always tempting to argue that 
government has an obligation to provide health care 
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Key Messages: 
1. While the Health activists are right to demand for 

inclusion of health-related rights into the constitution, 
this can   not necessarily guarantee their enforceability.

2. There is a need to distinguish the term “Right to Health” 
from “Right to Health care”.

3. The Right to Health can and will only be enforced to the 
extent that available resources allow.

4. As a country,  focus needs to be put on expanding 
/ growing resource/revenue base through either 
hypothecated (earmarked) taxation, or working on 
inefficiencies with the health sector to reduce waste 
and save resources, or such measures as the national 
health insurance.
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to its citizens. This is because the provision of social 
services make a case for government taxation of citizens 
as well as deriving its legitimacy. True, but the provision 
of social services including health, is just but one of the 
things government is obliged to do. Any increases in 
allocations to the health sector implies reductions in 
allocations to other sectors, or rather an increase in the 
overall government resource envelop notwithstanding 
implicit efficiency (process) improvements. In this regard, 
while individuals may have a Right to Health care, this 
can only be possible as long as ‘available resources’ will 
permit. 

A Constitutional court in South Africa in the case of 
Soobramoney v Minister of Health (KwaZulu-Natal) 
1998 (1) SA 765 (CC) (the soobramoney case) indeed 
supported this view that health care can only be 
provided by the state within the limits of its resources. 
In this court case, Soobramoney needed a renal dialysis 
in the public sector, which is provided at the state 
expense for those who satisfy strict medical criteria, but 
not all those who need access can be accommodated. 
Soobramoney had taken the state to court because 
he did not get dialysis services (like many patients 
in Uganda), and he wanted the state compelled to 
compensate him because he thought it was his Right to 
Health care”. The court however ruled that while it was a 

duty of the state to provide health care, it had complied 
by putting reasonable measures (guidelines) to access 
the service. But most important for this article, the Court 
ruled that the state could only provide these services 
within ‘available resources’. When resources are limited, 
it is important for the state to focus on the larger needs 
of society rather than specific needs of individuals within 
society. In line with this argument, the Ministry of Health 
should aim at streamlining the delivery of the Uganda 
Minimum Health care Package (UMHCP) – less for ALL 
rather than more for the few. 

In conclusion and in my opinion, while inclusion of the 
Right to Health is a good step to achieving better health 
for all, it does not guarantee enforceability. The Right to 
Health can and will only be enforced to the extent that 
available resources allow. As a country, we need to focus 
more on growing our resource/revenue base through 
either hypothecated (earmarked) taxation, or working 
on inefficiencies with the health sector to reduce waste 
and save resources, or such measures as the national 
health insurance. Only then, we will see an increase in 
financing for health and a realization and enforceability 
of the Right to Health in Uganda. 
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